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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
LEVI WILFRED MARTINEZ,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46274-2018
CANYON COUNTY NO. CR14-18-15077

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Levi Wilfred Martinez appeals from the district court’s order denying his Idaho Criminal
Rule 35(a) motion for correction of an illegal sentence. Mindful of the narrow reading this Court
has given to Idaho Criminal Rule 35(a), he contends the district court erred in denying his
motion because all charges have been dropped by the accuser, and he is thus entitled to
immediate release.
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Statement of Facts and Course of Proceedings
Mr. Martinez was convicted, along with his brother, in March 1983 of statutory rape,
lewd and lascivious conduct, aggravated battery, and second degree kidnapping, and was
sentenced to 30 years fixed for rape, 30 years fixed for lewd and lascivious conduct to be served
consecutively, 15 years fixed for aggravated battery to be served consecutively, and 25 years
indeterminate for second degree kidnapping to be served concurrently to all other sentences. See
State v. Martinez, 109 Idaho 61, 63 (Ct. App. 1985). Mr. Martinez appealed and the Court of
Appeals held the district court abused its discretion at sentencing, and reduced his sentence such
that he would be eligible for parole in 30 years. Id. at 67-69. The Idaho Supreme Court granted
the State’s petition for review, and held the district court did not abuse its discretion at
sentencing. State v. Martinez, 111 Idaho 281, 283-84 (1986).
In June 1986, Mr. Martinez filed a motion pursuant to Idaho Criminal Rule 35 for
reduction of sentence. See State v. Martinez, 113 Idaho 535, 535-36 (1987). The district court
denied the motion, and Mr. Martinez appealed. See id. The Idaho Supreme Court affirmed. Id.
at 537.
In August 1996, Mr. Martinez filed a motion pursuant to Idaho Criminal Rule 35 for
correction of an illegal sentence, arguing his sentence was illegal because he had not been
properly credited for statutory good time. (R., pp.34-38.) In October 1996, Mr. Martinez filed a
motion pursuant to Idaho Criminal Rule 33 to commute his sentence. (R., pp.64-70.) On
October 4, 1996, the district court issued an order denying Mr. Martinez’s motions. (R., pp.7173.) The district court concluded Mr. Martinez’s Rule 35 motion was untimely, as it was filed
well beyond the 120-day deadline. (R., pp.71-72.) The district court then concluded it lacked
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jurisdiction to supervise ordinary prison discipline, including the forfeiture of good time.
(R., p.72.)
In November 1996, Mr. Martinez filed a motion for correction of an illegal sentence,
arguing his sentence was illegal because the district court said it would rule on a motion in
limine at sentencing, and failed to rule on that motion prior to pronouncing sentence. (R., pp.8186.) The district court issued a written order denying Mr. Martinez’s motion on December 6,
1996. (R., pp.87-91.)
On July 26, 2018, Mr. Martinez filed a pro se motion for correction of an illegal sentence,
arguing his sentence is illegal because all charges have been dropped by the accuser, and
requesting immediate release. (R., pp.92-99.) In support of his motion, Mr. Martinez submitted
a sworn affidavit from Delphina Martinez stating that she drops all charges against Mr. Martinez
and recants her testimony and requests that Mr. Martinez and his brother be released. (R., p.93.)
Mr. Martinez filed a motion for appointment of counsel. (R., pp.96-99.) On August 9, 2018, the
district court issued an order denying Mr. Martinez’s Rule 35 motion and his motion for
appointment of counsel, concluding his motion is frivolous because his sentence is not illegal on
its face. (R., pp.116-19.) Mr. Martinez filed a timely notice of appeal on August 17, 2018.
(R., pp.122-24.)

ISSUE
Did the district court err in denying Mr. Martinez’s motion to correct an illegal sentence?
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ARGUMENT
The District Court Erred In Denying Mr. Martinez’s Motion To Correct An Illegal Sentence
Mr. Martinez contends the district court erred in denying his Rule 35(a) motion to correct
an illegal sentence because his accuser has submitted an affidavit stating she drops all charges
against Mr. Martinez, she recants her testimony, and she requests that Mr. Martinez and his
brother be released. Whether a sentence is illegal is a question of law over which this Court
exercises free review. State v. Farwell, 144 Idaho 732, 735 (2007). In State v. Wolfe, 158 Idaho
55 (2015), the Idaho Supreme Court held an illegal sentence is “one that is illegal from the face
of the record, does not involve significant questions of fact, and does not require an evidentiary
hearing . . . .” Id. at 65. Mindful of Wolfe, Mr. Martinez contends his sentence is illegal
because, in light of the fact that the accuser has dropped all charges and recants her testimony, he
can no longer be incarcerated for the underlying crimes.

CONCLUSION
Mr. Martinez respectfully requests that this Court vacate the district court’s order denying
his Rule 35(a) motion, and remand this case to the district court with instructions to direct Idaho
Department of Correction to release him immediately.
DATED this 22nd day of January, 2019.
/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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